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NANCY NORVELL,
Petiti oner,
VS. CASE NO. 89-0144
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N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamF. Quattlebaum held a formal hearing in the
above-styl ed case on Cctober 30-Novenmber 1, 1989, in Gainesville, Florida.

APPEARANCES

For Petitioner: Rodney W Smith, Esquire
Law O fices of Rodney W Snith, P.A
Post O fice Box 628
Al achua, Florida 32615

For Respondent: Barbara C. Wngo, Esquire
Ofice of the General Counsel
Uni versity of Florida
207 Tigert Hall
Gai nesville, Florida 32611

STATEMENT OF THE | SSUES

The issue in this case is whether the University of Florida acted
i nappropriately in determning that Dr. Nancy Norvell's perfornmance as an
Assi stant Professor was insufficient to neet the criteria for tenure and
pronot i on.

PROCEDURAL STATEMENT

Petitioner presented the testinmony of Nathan W Perry, Jr., Alan d aros,
Nancy K. Norvell, Janes H. Johnson, Jacquelin R GColdman, Russell M Bauer,
Tinmothy L. Boaz, and Eileen B. Fennell. Petitioner's exhibits nunbered 2-4 were
admtted into evidence. Respondent presented the testinony of Hugh C. Davis,
Russell M Bauer, Nancy K. Norvell, Nathan W Perry, Barry R Geene, Eileen B
Fennell and Richard R QGutekunst. Respondent's exhibits 1-3 and 5-14 were
admtted into evidence. A certified copy of Rule 6Cl-7.019, Florida
Admi ni strative Code was admtted as Hearing Oficer exhibit 1. Joint exhibits 1
(parts A and B)-5 were admitted i nto evidence

Prior to the start of the formal admi nistrative hearing, hearing was held
on the Respondent's Motion in Limne to Protect Confidentiality of Student and



Faculty Records. (Joint exhibit 1A and 1B are identical, with the exception of
certain student and faculty records contained in 1B and omtted from 1A, which
are, by statute, confidential.) Wthout objection the notion was granted.
Joint exhibit 1B has been placed in a envel ope and seal ed by the Hearing
Oficer.

A transcript of the hearing was filed on Novenber 27, 1989. Proposed
recomended orders were due 30 days after filing of the transcript. On Decenber
22, 1989, Counsel for Petitioner noved for extension of the filing deadline
whi ch was granted wi thout objection. Both parties tinmely filed proposed
recommended orders. The proposed findings of fact are rul ed upon either
directly or indirectly as reflected herein, and in the Appendi x which is
attached and hereby nmade a part of this Recommrended O der

FI NDI NGS OF FACT

1. The College of Health Rel ated Professions of the University of Florida
consi sts of nine departments, including the Departnment of Cinical and Health
Psychol ogy. Dr. Richard R CGutekunst is dean of the college. Dr. Nathan W
Perry is chairman of the referenced departmnent.

2. Students in the Departnment of Cinical and Health Psychol ogy are
graduate | evel students pursuing advanced degrees in the study of abnormal
behavior. The departnment operates a clinic which provides counseling services
to appropriate individuals and is utilized as an instructional tool. dinica
i nstructors supervise student clinicians providing treatnment to patients. Such
students include graduate students fromw thin the departnment and interns from
out side the University.

3. In April, 1984, Dr. Nancy K Norvell was, by letter fromDr. Perry,
of fered enpl oynent as an Assistant Professor in the Departnment of dinical and
Heal th Psychology. Dr. Norvell accepted the offer and was hired, effective July
20, 1984.

4. According to Dr. Perry's letter of April 16, 1984, Dr. Norvell's duties
were "clinical teaching, research and assigned clinical responsibilities on the
Adult Consult and Liaison Service and in the general Adult dinic." Dr. Perry
al so advi sed that she woul d teach the Adult Psychopat hol ogy course during the
Fall "84 senester.

5. The April 16 letter stated that Dr. Norvell would be evaluated at | east
once annually in ternms of performance of assigned duties and responsibilities.
The letter advised that such eval uations were considered in recomendati on and
final decisions on tenure, pronotions and salary. The letter stated that "[t]he
criteria for pronotion or for the granting of tenure shall be relevant to the
performance of the work which the faculty nmenber has been enployed to do and to
his performance of the duties and responsibilities as a nmenber of the University
committee.” The letter also outlined the criteria relevant to the granting of
tenure, identified as "broad categories of acadenic service" including
instruction, research, and service.

6. As identified in the, letter of April 16, "instruction" includes
regul ar classroomteaching, direction of thesis and dissertations, academc
advi senment, extension activities, and all preparations for this work including
conti nui ng education. "Research" includes publications and other "creative"
activities. "Service" includes public, professional, and University activities.



7. Each senester, faculty nenbers of the Departnent of Cinical and Health
Psychol ogy are assigned teaching, research, and service duties, expressed as
per cent ages of enploynent responsibilities. Such assignnments are conmuni cat ed
by meno to the individual faculty nenbers. Dr. Norvell was aware of her
assigned responsibilities each senester

8. During the 1984-85 school year, Dr. Norvell's duties were assigned as
62% t eachi ng, 35% research, and 3% service

9. Typically, faculty nmenbers are evaluated by their students towards the
end of each term Such evaluations are perfornmed in accordance wth
st andar di zed procedures, which the University has adopted by adm nistrative
rile. Students assign overall nunerical scores from1l to 5 for the course and
for the instructor, with 1 being the tops of the range. Instructors are not
present during the evaluation. Results are not provided to the instructors
until after course grades are determned. Such procedures provide anonymity to
Dr. Norvell's students eval uated her performance in accordance with such
pr ocedures.

10. During the Fall 1984 term Dr. Norvell taught Adult Psychopathol ogy, a
required course for all department students. |In the confidential evaluation
her students rated the course as 1.11 and her instruction as 1.11 above the
respecti ve departnment nean of 1.71 and 1.49.

11. During the Spring of 1985, Dr. Norvell taught an el ective course. An
el ective course is conceived by the instructor who teaches the course. The
students who enroll in elective courses are generally interested in the subject
matter. In the confidential evaluation, her students rated the course as 1.25
and her instruction as 1.25, above the respective departnent nean of 1.71 and
1.56. Students frequently rated el ective courses higher than required courses.

12. Dr. Norvell's first year was , productive, according to Dr. Perry's

letter of evaluation, dated June 26, 1985. 1In his letter, he stated that she
"perfornmed well in the range expected for progress towards tenure." The

eval uation noted that Dr. Norvell's clinical billings were |ower than other
faculty nmenbers. dinical billings are a neasure of tine spent in clinica
teaching, but are not reflective of quality. Dr. Norvell's teaching included
both clinical and classroomactivities. Dr. Perry attributed the low billings

to her recent arrival and expressed his anticipation that she would have no
difficulty in increasing her billings.

13. During the 1985-86 school year, Dr. Norvell's duties were assigned as
59% t eachi ng, 33% research, and 8% service

14. In Cctober, 1985, Dr. Perry became aware of conflicts between Dr.
Norvel |l and clerical staff related to preparation and conpletion of witten case
reports. Dr. Perry wote a letter to Dr. Norvell expressing his concern
advising that certain procedures would be instituted, and stating, "[e]ven with
their adoption, it will still be necessary to relate to the staff with courtesy
and understanding of their total work |oads."

15. During the Fall 1985 term Dr. Norvell again taught Adult
Psychopat hol ogy. In the confidential evaluations, her students rated the course
as 2.44 and her instruction as 2.44, below the respective departnent nean of
2.37 and 226.



16. By letter of evaluation dated June 25, 1986, Dr. Perry conmended Dr.
Norvel l's research. He further noted her substantially increased clinical
billings. However, Dr. Perry stated that her professional judgenment was
unsatisfactory, and that her negative attitude towards faculty col | eagues and
staff was "problematic."

17. The evidence shows that fromthe beginning of her enploynment with the
University until the end of academ c year 1985-86, Dr. Norvell was assigned
responsibilities as Chief of the Adult Consult Liaison Service. Dr. Perry
testified that Dr. Norvell was to be supervised by Dr. Alan d aros, Director of
t he Medi cal Psychol ogy Service and the Pain and Stress Managenent Cinic. Dr.
@ aros and Dr. Norvell recalled their relationship as that of equals. There was
friction between Drs. Norvell and daros, at least to a degree that Dr. Perry
found unaccept abl e.

18. Followi ng the academ c 1985-86 period, Dr. Perry relieved Dr. Norvell
of her responsibilities as Chief, in part because Dr. Norvell and Dr. d aros
were unable to work together to Dr. Perry's satisfaction, and because of a
departnental reorganization. Dr. Perry subsequently did not assign any service
responsibilities as part of Dr. Norvell's enpl oynent.

19. During the 1986-87 school year, Dr. Norvell's duties were assigned as
65% t eachi ng, 35% research, and 0% servi ce.

20. During the Fall 1986 term Dr. Norvell again taught Adult
Psychopat hol ogy. Her students rated the course as 2.00 and her instruction as
1.70. The respective departnent nmean scores were 1.93 and 1.78.

21. By evaluation letter dated June 3, 1987, Dr. Perry noted that Dr.
Norvel |'s teaching and research continued to be productive. He commended her on
recei pt of an award for excellence in consulting research. Dr. Perry stated
that her participation on a mnority recruitnment trip represented "outstandi ng
university service." He also noted that her attitude and relationships with
col | eagues and students was nuch i nproved.

22. During the 1987-88 school year, Dr. Norvell's duties were assigned as
53% t eachi ng, 47% research, and 0% servi ce.

23. During the Fall 1987 term Dr. Norvell again taught Adult
Psychopat hol ogy. In the confidential evaluations, her students rated the course
as 2.82 and her instruction as 2.91, bel ow the respective departnent nean of
1.87 and 1.75.

24. At hearing, Dr. Norvell asserted that the poor evaluation was caused
by the specific class of students enrolled in her course during the Fall ~87
term As support for the assertion, Dr. Norvell provided testinony from anot her
instructor, no longer at the University, who had received poor evaluations from
supposedly the sanme group of students. The evidence does not establish that the
poor were due to the specific class of students.

25. On January 11 and 12, 1988, Dr. Perry net with Dr. Norvell to discuss
the results of the Fall 87 student evaluation. He expressed concern with her
attitude towards students as reflected by the individual student conments in the
eval uations. (At that tine, the departnment nmean had not been cal cul ated.)

26. Dr. Perry also expressed his opposition to Dr. Norvell's practice, of
which Dr. Perry had becone aware, of soliciting student evaluations in addition



to the departnment’'s standardi zed confidential evaluations. Dr. Perry believed
the practice to be inappropriate, and, at hearing, stated that the practice
could have resulted in inflation of the scores resulting fromthe standardi zed
evaluations. VWhile Dr. Norvell's activity may have been inappropriate, the
assertion that such could have resulted in inflated student evaluations is
unsupported by evidence.

27. During the January 11-12 neetings, Dr. Norvell asked Dr. Perry if he
woul d support her application for tenure. A faculty menber at the Assistant
Prof essor | evel eventually receives tenure or is termnated follow ng the sixth
year of employment. Dr. Perry replied that he could not support her application
at that tine.

28. By letter to Dr. Perry, dated January 13, 1988, Dr. Norvell wote that
a review of the data "suggests that 89% of all students who have taken the adult
psychopat hol ogy course regard nme as adequate or better."™ Dr. Norvell stated
that she appreciated his concern and requested a formal eval uation of her
teaching, including clinical practice.

29. By letter to Dr. Perry, dated January 19, 1988, Dr. Norvell expressed
surprise at Dr. Perry's January 12 statenent of nonsupport for her tenure

application. Dr. Norvell stated, "I am eager to address any issues that you
feel are of concern and would Iike any problemareas articulated so that | may
work to correct any existing problenms.” She further requested that he provide

"specific guidelines for renedying those particular problens.”

30. By letter to Dr. Norvell, dated January 21, 1988, Dr. Perry expressed
"some surprise and consi derabl e disappointnment” in Norvell's letter of January
13. Inthe letter, Dr. Perry recalled, at length, the discussions of January
11-12. According to the letter, the discussions included her use of additional
non-confidential, student evaluations, and her attitude towards students. Dr.
Perry stated that students had becone apprehensive at the fact that she
requested eval uations prior to the close of the course, and that she personally
collected witten comments from students. He enunerated the reasons he recalled
Dr. Norvell having given for the poor evaluation. Dr. Perry also discussed her
previous course ratings and his disagreenent with her interpretation of the
eval uation scores. 1In concluding the letter, Dr. Perry stated that his concern
is not her teaching ability, but her performance. He states that her "teaching
performance and your conbative rather than collaborative attitude regarding the
evaluation is of serious question. As | said in our discussion, | do not want
to prejudge the broader tenure evaluation, but if I had to vote at this tine, |
woul d not be able to support your candi dacy."

31. By letter to Dr. Norvell dated February 10, 1988, Dr. Perry noted that
the letters appear to have crossed in mailing, and that he had not received her
letter of January 19 prior to his witing of the January 21 letter. He noted
that the departnment mean had become avail able and that Dr. Norvell's eval uation
scores were below the nean. He again stated his recollection of the earlier
nmeetings and, in response to her request for exanples of her behavior, wote "in
our discussions, | ha[ve] given you nunerous exanples of your behavior that I
considered to reflect your attitude."

32. Subsequently, Dr. Norvell sent a letter to Dr. Perry, dated March 8,
1988, identical to her letter of January 19, in which she requested specific
identification of her problens. Dr. Perry had previously responded to her
request. Dr. Norvell was either unable or unwilling to accept his coments.



33. By evaluation letter dated June 21, 1988, Dr. Perry stated that Dr.
Norvel |'s research and clinical teaching remai ned productive. He acknow edged
her service on university conmttees was appreciated. However he started that
her course teaching and her judgenent were unsatisfactory. He further expressed
his displeasure with her response to his concerns, and referred to the previous
series of letters exchanged. He stated that, although previously there had been
i nprovenent in her relationships with coll eagues and students, additiona
i nprovenent was required

34. Dr. Perry's June 21 letter advised that his concern was "with the
great variability in your performance over time and your difficulty in
objectively looking at your own role in this variability. Unless individuals
can scrutinize their own behavior, it is difficult for themto nmake any
i nprovenent pernmanent. The inprovenent is also destined to be tenporary to the
extent that it is based upon conpliance to adm nistrative authority rather that
a genui ne acceptance that inprovenent is needed.”

35. Although matters related to tenure are supposedly confidenti al
know edge of Dr. Norvell's tenure situation appears to have been w despread
anong faculty and sone students. Dr. Norvell discussed the matter with faculty
menbers. Dr. Perry found it necessary to discuss the situation with non-tenured
i nstructors who were aware of the approaching Norvell tenure deliberations and
who were personally concerned about tenure practices.

36. During the Summrer 1988 term Dr. Norvell taught an el ective course.
Her students rated the course as 1.00 and her instruction as 1.00, above the
respecti ve department nmean of 1.50 and 1.61 respectively.

37. In the Departnment of Cinical and Health Psychol ogy, a faculty menber
in Dr. Norvell's position may submt a tenure application in either the fifth or
sixth year of enployment. Generally, a candidate for tenure applies once. An
assistant professor will usually apply for pronotion to associate professor
concurrently with the tenure application

38. Dr. Perry suggested to Dr. Norvell that she delay her application
until her sixth year. Such would have permitted Dr. Norvell to teach the Adult
Psychopat hol ogy course agai n and woul d have provided an additional set of
student evaluations to be considered. Dr. Perry believed such course of action
to be advisable in response to the poor evaluation fromthe Fall 1987 cl ass.

Dr. Norvell chose to submit the application in her fifth year

39. In Cctober, 1988, Dr. Norvell began to prepare her tenure and
promotion application. A candidate for tenure is responsible for preparation of
t he package of materials which are reviewed by appropriate personnel. Dr.
Norvel | ' s package incl uded bi ographi cal and professional information, letters of
pr of essi onal recomendati on, standardi zed student evaluation results, and
previ ous enpl oynent evaluations. The package was conpl eted by early Novenber,
1988.

40. Dr. Norvell's tenure package also included letters witten by students
supportive of her application. The inclusion of such letters, while unusual
was not prohibited. Dr. Norvell did not reviewthe letters. There is no
evidence that Dr. Norvell personally solicited the letters. While severa
wi tnesses testified that they believed the inclusion of the letters to be
i nappropriate, the evidence does not establish that the inclusion of the student
letters materially affected the tenure deliberations.



41. There is disagreenent as to the availability of evaluations received
fromDr. Norvell's clinical students. At hearing, Dr. Perry testified that such
eval uations were received fromDr. Norvell's clinical students during the period
of her enployment and were available for her review Dr. Perry testified that
Dr. Norvell's clinical evaluations during her first two years were bel ow
average, but not to a significant degree. He also testified that, during that
period, he did not informDr. Norvell that such clinical evaluations were bel ow
average. Dr. Norvell was apparently not aware that such eval uati ons had been
performed. There is no evidence that actual clinical evaluations were
considered by the tenure commttee or that such evaluations materially affected
the conmttee's deliberations. Such evaluations were not included in Dr.

Norvel |'s application. Tenured faculty appropriately based their opinions of
Dr. Norvell's clinical instruction on personal know edge of her performance in
the clinical practice.

42. Applications for tenure are reviewed by department faculty at a
schedul ed neeting. The application is discussed and tenured faculty vote by
secret ballot. Eight faculty nenbers were eligible to vote on Dr. Norvell's
tenure application. Applications for pronotion are considered at the sanme tine.
Al faculty nmenbers hol ding the rank sought by the applicant or higher are
eligible to vote by secret ballot on the pronmotion issue. N ne faculty nenbers
were eligible to vote on Dr. Norvell's pronotion application. The faculty
nmeeting and balloting occurred in Novenber 8, 1988.

43. At the faculty nmeeting, Dr. Perry initially expressed his opposition
to Dr. Norvell's candidacy. Dr. Perry conceded that her research was
di stingui shed, but argued that neither her instruction nor service were of |ike
quality. Dr. Perry had previously attended all but one faculty neeting rel ated
to a tenure decision, and had previously expressed his opinion at such neetings.
He had not previously opposed a tenure application

44. Dr. Norvell asserts that Dr. Perry acted inappropriately in speaking
agai nst her application at the faculty nmeeting during which the Norvel
application was considered. The evidence does not establish that Dr. Perry's
opposition to Dr. Norvell's application was based on factors other than his
personal opinion as to whether she had attained a |l evel of distinction in tw of
the three criteria for tenure and pronotion

45. There is no evidence that Dr. Perry's opinion affected the
del i berations any nore than the opinion of any other faculty nmenber. The
evi dence does not suggest that the outconme of the secret ball ot would have been
otherwi se had Dr. Perry not expressed his opinion. Gven the faculty's apparent
know edge of the situation prior to the neeting, it is doubtful that any faculty
menber entered the neeting unaware of Dr. Perry's opposition to the application.

46. Some of the tenured faculty who participated in the neeting testified
at hearing. O those testifying, one admtted to having felt pressured by Dr.
Perry's actions at the neeting, but nonetheless voted in favor of Dr. Norvell's
tenure application

47. One faculty apparently considered his antagoni stic persona
relationship with Dr. Norvell in reaching a decision and abstai ned fromvoting
on the tenure issue. Had he voted in favor of her tenure application, as he
admtted was probable up until shortly before the faculty neeting, it would have
been entitled to additional review In fact, as discussed bel ow, the
application was forwarded for additional review The abstention by the
referenced faculty nmenber was irrel evant.



48. The remai nder of the faculty menbers testifying generally found either
her teaching, her service, or both, to be unsatisfactory.

49. The vote on Dr. Norvell's tenure application was three for, three
agai nst, and two abstentions. The vote on Dr. Norvell's pronotion application
was six for, two against, and one abstention

50. Pronotion is rarely granted in cases where a tenure recomendation is
negative. Although Dr. Norvell asserted that the results indicate that Dr.
Perry pressured faculty to vote against her tenure application, and that the
faculty voted otherwi se on the pronotion application, the evidence does not
support the assertion. It is nore likely, as witnesses testified, that the
favorabl e vote on pronotion was with due regard to her distinction in research

51. Subsequent to consideration and voting by departnment faculty,
applications for tenure and pronotion may be forwarded to the college I evel for
further consideration if either the department faculty or the depart nment
chai rman recommend an award of tenure. |If the application receives a negative
recommendati on fromboth the faculty and departnent chairnman, the application is
not forwarded. However, given the circunstances of this situation, the Norvel
application was forwarded for college | evel review even though neither the
tenured faculty nor departnment chairman Perry recomended the granting of
t enure.

52. Applications for tenure and pronmotion within the Coll ege of Health
Rel at ed Professions are reviewed by the coll ege dean and the advi sory Tenure and
Promotion Comrittee. The conmttee nenbers represent the several departnents in
the college. Six tenured faculty nenbers, two of whom had participated in the
previous tenure neeting, were nenbers of the conmittee which considered Dr.
Norvell's application. Dr. Perry was one of the persons on the commttee.

53. Due to the circunstances of the case, Dr. Perry was instructed, either
by the coll ege dean, the commttee, or both, that he was not to participate in
the college | evel deliberations. GCenerally, the appropriate departnment chairnman
forwards the application package with a transmttal letter and fully
participates in the process.

54. Dr. Perry initially decided not to provide such a transmttal letter.
Upon learning that Dr. Perry would not be witing a letter, Dr. Norvell wote
and nailed a letter of her own to the coll ege dean and conmittee nmenbers. Dr.
Norvell's letter, dated Novenber 23, 1988, expressed her opinion towards Dr.
Perry. Dr. Norvell's letter charged that Dr. Perry's opposition to her
application was of a personal nature, and stated "[i]f the tenure committee and
Dean of the College of Health Related Professions is willing to objectively
review ny credentials | know !l wll receive tenure and pronotion."”

55. After learning that Dr. Norvell had delivered her letter, Dr. Perry
wote a transmttal letter, dated Novenber 14, 1988, in which he addressed Dr.
Norvel |'s application for tenure and explained the rationale for his opposition
to her application. Dr. Perry attended the committee neeting and read the
letter to the nmenbers. He thereafter excused hinself and did not participate in
the deliberations or the vote.

56. The committee reviewed the tenure package prepared by Dr. Norvell.
Fol | owi ng the discussion, the commttee voted by secret ballot. The result of
the vote on the tenure application was five against and one absent. The result



of the vote on the pronotion application was five abstenti ons and one absent.
One nmenber of the committee testified that he abstained on the issue of
pronoti on because pronmption was rarely awarded w thout tenure, and saw no reason
to do ot herw se.

57. Dr. Norvell asserts that Dr. Perry acted inappropriately in speaking
agai nst her application at the Coll ege nmeeting during which the Norvel
application received further consideration. Dr. Perry was prepared to submt
the application to the committee without further comment. He subsequently chose
to do wite the letter in response to Dr. Norvell's letter accusing Dr. Perry of
personal bias. The evidence does not establish that under the circunstances,

Dr. Perry's letter was inappropriate

58. Following the coomittee vote, the Norvell application was submitted to
the Dean of the College of Health Related Professions, Dr. Richard Gutekunst,
for review Dr. Cutekunst reviewed the conmittee's recomendati on and the
application package. He determ ned that, although Dr. Norvell's research was
accept abl e, her teaching was inconsistent and unsatisfactory. He also
determ ned her service to be undistingui shed. He denied the application for
tenure and pronotion

59. The University of Florida has adopted rules which identify the
requi renents for tenure. Rule 6Cl1-7.019(3), Florida Adm nistrative Code,
provides that the criteria for the granting of tenure shall be relevant to the
performance of the work which the faculty nmenber has been enployed to do and to
the faculty nmenber's duties and responsibilities as a nmenber of the University
community. The criteria recognize three "broad categories of acadenic service"
i ncluding instruction, research, and service. To attain tenure, a faculty
nmenber nust achieve "distinction” in at least two of the three "broad"
categories. "Distinction" is defined as "appreciably better than the usua
coll ege faculty nmenber of the candidate's present rank and field".

60. During Dr. Norvell's enploynment with the University of Florida, her
primary responsibilities were teaching and research. Beyond the service
expected of all faculty nmenbers, such as participation on departnenta
conmittees and attendance at neetings, Dr. Norvell had mninml service
responsibilities.

61. Though minimal or no service duties were assigned to Dr. Norvell
during her enploynent at the University, she perforned minor service activities
and was commended on her service in the annual evaluations. Dr. Norvell asserts
that such service should be considered as part of the tenure evaluation. The
adm nistrative rules state that tenure criteria is applied in relation to the
duties for which the candi date was enpl oyed. Accordingly, Dr. Norvell's service
is mnimlly relevant to the tenure decision. Even if it the evidence does not
establish that such service was appreciably better than the usual coll ege
faculty nmenber of the candidate's present rank and field.

62. The University concedes that Dr. Norvell's research was distingui shed.
Accordingly, to receive tenure, Dr. Norvell must also achieve distinction in
instruction. The evidence does not establish that Dr. Norvell's instruction was
of distinguished quality. As judged by the student eval uati ons obtai ned
confidentially fromstudents in her classes, and fromfaculty famliar with Dr.
Norvell's clinical practice, Dr. Norvell's teaching was inconsistent. The
evidence fails to establish that Dr. Norvell's instruction was appreciably
better than the usual college faculty nenber of the candidate's present rank and
field.



63. In claimng that Dr. Perry acted in opposition to her application for
personal reasons unrelated to her qualifications for tenure and pronotion, Dr.
Norvel | related anecdotal information which she asserted denonstrated his
personal bias. The evidence does not support her claimthat Dr. Perry acted for
personal reasons.

CONCLUSI ONS OF LAW
64. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and subject matter of this proceeding. Section 120.57(1), Florida
St at ut es.
65. The Petitioner has the burden to establish that the allegations of her
petition are correct. Florida Departnment of Transportation v. J.WC Co., Inc.
396 So.2d 778 (Fla. 1st DCA 1981). The burden has not been net.

66. The University of Florida has adopted adm nistrative rul es governing

tenure and pronotion of faculty nenmbers. "Tenure" is defined as that condition
attained by the faculty nmenber in an academ c departnment, through distinction in
teaching, research, ... service and contributions to the University and the

profession. Rule 6Cl1-7.019(1)(a), Florida Adm nistrative Code. "Pronotion" is
defined as the assignnment of a faculty menber to a higher academic rank. Rule
6C1-7.019(1)(b), Florida Adm nistrative Code. Decisions to pronote or to grant
tenure, although not identical, differ nmore in enphasis than they do in kind.
The awardi ng of pronotion without tenure should rarely occur. Rule 6Cl-
7.019(1)(c), Florida Adm nistrative Code.

67. Rule 6Cl-7.019(3)(a), Florida Admi nistrative Code identifies the
criteria used in tenure and pronotion determ nations as foll ows:

The criteria for pronmotion or for
granting of tenure" shall be

rel evant to the performance of the
wor k which the faculty menber has
been enpl oyed to do and to the
faculty menber's duties and
responsibilities as a nmenber of the
University community. The criteria
recogni ze three broad categories of
academi c service as follows:

1. Instruction, including

regul ar cl assroom t eachi ng,
direction of theses and

di ssertations, academ c advi senent,
extension activities, and al
preparation for this work including
study to keep abreast of one's
field.

2. Research or other creative
activity including publications.

3. Public, professional, or

Uni versity service



68. Rule 6Cl-7.019(3)(b), Florida Adm nistrative Code further provides:

The work for which a faculty nmenber
is responsible... should be nade
clear to the faculty nmenber at the
time of enploynent and shall be
revi ewed at subsequent intervals at
| east annually, since the faculty
menber' s assignnent may vary wth

t he passage of tine.... In nost
cases, pronotion and tenure should
require distinction in at |east two
of the three categories, one of

whi ch should be that of the faculty
menber's primary responsibility...
"Distinction", as used in this
context, neans appreciably better
than the usual college faculty
menber of the candidate's present
rank and field.

69. Tenure and pronotion applications are initially reviewed at the
departnmental |evel and voted upon by secret ballot of tenured faculty. The
department chairman reports the results of the faculty vote to the dean of the
college. |If either the faculty or the departnment chairman recommend tenure, the
application is forwarded to the college level for further review Rule 6Cl-
7.019(5)(b)(1), Florida Admi nistrative Code. 1In the instant case, Dr. Norvell's
tenure application was forwarded for college |evel review even though neither
the faculty nor the department chairman recommended approval of the application
for tenure. The faculty did recomrend her application for pronotion, Dr. Perry
did not.

70. Subsequent to review by the college level tenure comittee, the
application is forwarded to the dean of the college for review |If the dean
recomends approval of the application, the application is forwarded to the
appropriate University vice-president for additional action. Rule 6Cl-7.019
(5)(b)(2), Florida Adm nistrative Code. Dr. Norvell's application for tenure
and pronotion did not receive the reconmendati on of either the college tenure
conmittee or the dean. Accordingly, the application did not receive further
revi ew.

71. There is no evidence that the University failed to abide by the
rel evant administrative rules in acting upon Dr. Norvell's application for
tenure and pronotion

72. The University concedes that Dr. Norvell's research was sufficiently
di stinguished to qualify her for tenure. However, the University asserts that
Dr. Norvell's teaching was undi sti ngui shed

73. Dr. Norvell's student evaluations denponstrate the variable quality of
her teaching. 1In one of her letters to Dr. Perry, Dr. Norvell asserted that a
| arge percentage of her students had found her instruction to be "adequate" or
better. The evidence does not denonstrate that such instruction is appreciably
better than the usual college faculty nenber of the candidate's present rank and
field.



74. Dr. Norvell asserts that her election as teacher of the year during
the sane rel ative period as her poorest student eval uations were recorded
i ndi cates that the student evaluations are unreliable or contradictory. Wile
Dr. Norvell's victory is commendabl e, such a departnment-wi de election is a |ess
reliable measure of her teaching ability than are confidential evaluations
obtained in a standardi zed from students enrolled in a course during a specific
term Further, the fact that Dr. Norvell could win a teacher of the year
el ection during the sane period that her student eval uati ons were bel ow average
could be seen as further evidence of her inconsistent instruction, given that
such el ections would be open to students other than those enrolled in the
speci fic course eval uat ed.

75. Dr. Norvell asserts that her service neets the criteria for tenure.
The University replies that Dr. Norvell's service responsibilities were
i nsignificant or nonexistent.

76. The evidence denonstrates that Dr. Norvell was assigned either m ninal
or no "service" duties. Although Dr. Norvell performed m nor service during her
enpl oyment, the tenure criteria state that the granting of tenure shall be
rel evant to the performance of the work which the faculty nmenber has been
enpl oyed to do. Dr. Norvell was not assigned substantive "service"
responsibilities as a part of her enploynment. Further, the evidence fails to
establish that her perfornmance of such service duties as were assigned achi eved
distinction. Qher than a recruitnment trip to another University, the service
provided by Dr. Norvell consisted in |large part of activities which were
expected of all faculty nmenbers. The successful conpletion of the recruitnment
trip does not establish that service during her University of Florida enpl oynent
achi eved di stinction.

77. As to Dr. Perry's role in the departnmental faculty's consideration of
t he application, the evidence does not establish that Dr. Perry acted
i nappropriately. Although Dr. Norvell asserts that Dr. Perry's personal bias
served as the basis for his opposition to her application, the evidence does not
support the assertion. The evidence does establish that neither Dr. Norvell's
teachi ng nor service reached a | evel appreciably better than the usual college
faculty nmenber of the candidate's present rank and field.

78. Extensive testinony was elicited related to Dr. Perry's expression of
his opposition to Dr. Norvell's application, both to the tenured faculty and to
the college tenure committee. Dr. Perry had not previously opposed a tenure
application. However, Dr. Perry, as a faculty menber, should not be precluded
from opposi ng one tenure application solely because he had not opposed others.

RECOMVENDATI ON
Based on the foregoing, it is hereby

RECOMVENDED t hat the University of Florida enter a Final Oder dismssing
the Petitioner's petition for tenure and pronotion.



DONE and RECOMMENDED this 9th day of March, 1990, in Tall ahassee, Florida.

WLLIAM F. QUATTLEBAUM

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 9th day of March, 1990.

APPENDI X
CASE NO. 89-0144

The Petitioner filed proposed findings of fact which included, identified
as "notes", coments as to the reliability of testinony and evidence. Such
"notes" are regarded as argunent and are rejected as subordinate. The follow ng
constitute rulings on proposed findings of facts submitted by the parties.

Petitioner

The Petitioner's proposed findings of fact are accepted as nodified in the
Recomended Order except as foll ows:

12. Rejected, not supported by the cited testinmony. Dr. Perry did not
eval uate her service as outstanding in her first year. He did commend her in
her third year on her outstanding service related to the mnority recruitnent
trip, a year in which she had no assigned service responsibilities.

13-14. Accepted as to the statements excerpted fromthe letters of
eval uation, however, it is noted that additional information was included in the
eval uations which was | ess favorable.

16. Rejected, not supported by greater weight of evidence.

17. Rejected, contrary to the evidence and to the Petitioner's assertion
that Dr. daros was not Dr. Norvell's supervisor.

20. Rejected, not supported by the greater weight of evidence.

21. Rejected, immterial. Issue is whether Petitioner net the criteria
for award of tenure.

23. The reference to clinical evaluations is rejected, irrelevant.

24. Reference to Dr. Perry's discussions with "junior" faculty is
rejected, contrary to the greater weight of evidence.

28. Rejected, Dr. Bauer's favorable vote would have permtted further
revi ew of application, which occurred despite his abstention, immterial

29-30. Rejected, contrary to the greater wei ght of evidence.

31. Although the Findings of Fact note the Petitioner's election as
Teacher of the Year, such is found to be | ess persuasive or reliable that
standardi zed student eval uati ons.

34. Rejected. The greater weight of evidence establishes that Dr. Perry
was instructed not to participate and did not participate in the college |evel
del i berations. The evidence does not establish that he was instructed not to
attend.

35-36. Rejected, unnecessary. The fact that conmttee nenbers woul d
consi der the departnment chairman's opinion to be persuasive does not establish



that Dr. Perry acted, inappropriately in expressing his opinion of Dr. Norvell's
qualifications. Dr. Perry's letter was witten in response to Dr. Norvell's
al | egati ons of personal bias.

37. Rejected. Not supported by greater weight of evidence.

39-41. Rejected. Not supported by greater weight of evidence.

Respondent

The Respondent's proposed findings of fact are accepted as nodified in the
Recomended Order except as foll ows:

12. The reference to clinical evaluations is rejected, irrelevant

13. Rejected, unnecessary.

19. The reference to clinical evaluations is rejected, irrelevant.

27. The reference to clinical evaluations is rejected, irrelevant. Last
sentence rejected, unnecessary.

34. Rejected, irrelevant.

35-36. Rejected, unnecessary.

42-43. Rejected, irrelevant. The referenced vote had no effect.

44-46. Rejected, cumul ative.

56. Rejected as to the mariner in which Dr. Perry received notification
that he was not to participate in the conmttee deliberations, inmaterial

58. Rejected, unnecessary.
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